DRAFT AGREEMENT FOR PUBLIC REVIEW
September 10, 2010
Willamette River Basin Memorandum of Agreement
Regarding Wildlife Habitat Protection and Enhancement
between
the State of Oregon and the Bonneville Power Administration

This Agreement is made between the STATE OF OREGON, by and through its
DEPARTMENT OF FISH AND WILDLIFE (“ODFW”), and BONNEVILLE
POWER ADMINISTRATION (“BPA”). Together the State of Oregon and BPA

are the Parties to this Memorandum of Agreement (“ Agreement”).

I. Introduction

A. Purpose of the Agreement: The Parties enter this Agreement to address
federal habitat protection and enhancement commitments for wildlife in the
Willamette Basin and to provide fish habitat protection and restoration for
anadromous and resident fish species listed under the Endangered Species Act
(“ESA”). In particular, this Agreement resolves longstanding wildlife mitigation
and crediting issues under the Pacific Northwest Electric Power Planning and
Conservation Act (“Northwest Power Act”) and other applicable laws related to
the federal Willamette River Basin Flood Control Project dams including those
from which BPA markets commercial power (“Willamette dams”).1 The U.S.
Army Corps of Engineers (“Corps”) owns and operates these dams for multiple
public purposes, including flood control primarily, as well as recreation and

power generation.

The National Marine Fisheries Service (“NMFS”) and the U.S. Fish and Wildlife
Service (“USFWS”) have issued biological opinions for the Willamette dams
covering ESA-listed Upper Willamette River spring Chinook and winter
steelhead, Oregon chub, and bull trout (collectively, “Willamette biological

1 The Willamette dams for which BPA shares a mitigation responsibility include Big Cliff, Foster, Green
Peter, Dexter, Detroit, Hills Creek, Lookout Point, and Cougar.



opinions”).2 The wildlife mitigation provided under this Agreement will
include habitat protection and restoration that benefit both wildlife and ESA-
listed fish species addressed in the Willamette biological opinions. Additionally
other fish species of interest and resources of interest to tribes and other regional

stakeholders will also benefit from this wildlife mitigation program.

NMEFS has reviewed and concurred with this Agreement, to the extent that it
addresses anadromous fish. See Attachment 1 to this Agreement. NMFS
recognizes that this Agreement requires restoration and protection actions that
will provide “dual benefits”, that is, benefits both fish and wildlife species.
The Parties enter into this Agreement to foster a cooperative relationship as

partners in the implementation of the mutual commitments in this Agreement.

B. Oregon’s Interests: To the extent of the authority granted to ODFW under
Oregon law, ODFW represents the State of Oregon, including all other interested
Oregon state agencies, boards, or commissions, in this Agreement. ODFW’s
legislative mandate is to preserve, protect, and perpetuate wildlife and wildlife
habitat for the citizens of Oregon. ORS § 496.012. ODFW implements this
mandate through the Oregon Conservation Strategy and the Habitat Mitigation
Policy. ODFW assists BPA in fulfilling its wildlife mitigation responsibilities
related to the Willamette dams that produce hydroelectricity which BPA markets
for commercial purposes through the Willamette Basin Wildlife Mitigation
(Project. No. 1992-068-00). As a wildlife manager, ODFW proposes and supports
the proposals of others” wildlife habitat protection and enhancement projects for
BPA to fund. To support these endeavors, the Parties entered into the
Willamette Basin Wildlife Mitigation Memorandum of Agreement in 2000 (“2000
MOA”).

2 NMFS’ Reasonable and Prudent Alternative in its biological opinion directs the Action Agencies
to, among other things, protect and restore habitat in the Willamette basin beginning in 2010 and
continuing through 2023. The USFWS concluded that operating the flood control project would
not jeopardize Oregon chub or bull trout, provided the Action Agencies implemented the habitat
measures called for by NOAA Fisheries.



C. BPA’s Interests: BPA is a power-marketing agency within the United States
Department of Energy. BPA has wildlife mitigation responsibilities under the
Northwest Power Act, 16 U.S.C. §§ 839b(h)(10)(A), the ESA and other
environmental laws. This includes mitigation for wildlife impacts associated

with the power generation impacts of certain Willamette Basin dams.

Using its Northwest Power Act authorities, BPA has implemented various
mitigation projects, including wildlife acquisition and habitat improvement
projects in the Willamette that provide substantial mitigation benefits to fish and
fish habitat. Where possible, BPA prioritizes and funds mitigation projects that
have both wildlife and fish benefits, reflecting an ecosystem approach to

mitigation.

D. Other Agencies: While not parties to this Agreement, several other federal
and state agencies and tribal governments collaborate with the Parties and

support the commitments in this Agreement and its underlying purposes. The

. . 3 2 _ - Comment [p1]: Concurrences with
following agencies have acknowledged their support for this Agreement. L 7 these emmes[apre 1u”em|y under

777777 discussion.
e The Northwest Power and Conservation Council (“Council”) has

reviewed and recommended previous wildlife habitat projects
implemented by BPA in the Willamette Basin under the Northwest Power
Act. The Council supports the Parties” Willamette Basin wildlife crediting
resolution as consistent with the Columbia River Basin Fish and Wildlife
Program (“program”).

e The Corps owns and operates the Willamette dams under federal law. For
purposes of this Agreement, the Corps and BPA are the “Action
Agencies.” The Corps has reviewed and concurred with this Agreement.
See Attachment 1a.

¢ Inaddition to issuing a Biological Opinion to the Action Agencies on the
effects of the Willamette Flood Control Project, the USFWS operates the
Tualatin National Wildlife Refuge near Sherwood, Oregon.



E. Tribes: Resolving the Willamette wildlife issues and the mitigation certainty
available under this Agreement will benefit tribal interests in Willamette Basin
wildlife. The following tribes are sovereigns that have interest in habitat
mitigation and may propose and/or implement specific projects under this
Agreement. The Parties intend to work with the tribes on a government to
government basis to address tribal interests and reflect them while implementing
this Agreement.

e Confederated Tribes of the Grand Ronde Community of Oregon
e Confederated Tribes of the Warm Springs Reservation of Oregon
e Confederated Tribes of the Siletz Indians of Oregon

The Parties therefore agree as follows:

IT. Commitments for Wildlife Mitigation

A. Agreement. The Parties agree that the commitments described below resolve
longstanding wildlife mitigation issues associated with the Willamette dams,
build on and are consistent with the Northwest Power Act and the Council’s
program, and fulfill requirements under federal law. These commitments fully
address the impacts to wildlife from the construction, inundation, operation, and
maintenance of the Willamette dams.3 In addition, as provided below, this
agreement also provides habitat benefits for Willamette basin fish. For purposes
of this Agreement, “wildlife” means terrestrial and aquatic wildlife and their

habitats and specifically does not include fish.

B. Defining Federal Wildlife Mitigation Obligations. To resolve wildlife
mitigation and crediting issues related to the Willamette dams, all federal
mitigation requirements for wildlife associated with the Willamette dams will be

based on acres impacted as defined below. The Parties decided not to define

% The Parties do not anticipate maintenance activities to have further adverse affects on wildlife habitat, but
if they do the Parties shall work with the Corps to address those impacts using the processes established in
this Agreement.



wildlife mitigation based on habitat units to avoid the associated questions such
as an appropriate crediting ratio and the need for a matrix to define and cross-
reference species-habitat stacking issues. The Parties define the federal wildlife

mitigation obligation in the Willamette Basin under the following terms.

e Mitigation for the impacts of inundation, dam construction and all other
non-operational aspects of the Willamette River hydropower system
including above pool losses: The acreage affected by the construction
and inundation of the Willamette dams, including above pool losses, is
25,537acres.

e Mitigation for operational losses: “Operational losses” are those that
may be associated with the operation and maintenance of the dams. To
address the issue of operational losses, the federal wildlife mitigation
responsibility includes an additional 1,000 acres.

e Total federal wildlife mitigation responsibility: The federal wildlife

mitigation responsibility totals 26,537 acres.

C. Crediting for Previous and Ongoing Wildlife Mitigation. BPA has already
implemented mitigation projects that have partially met the total federal wildlife
mitigation responsibility. BPA has implemented 6,699 acres of wildlife

mitigation in the Willamette Basin. Attachment 2 lists these completed projects.

For FY 2010, the Parties shall make all reasonable efforts to complete the
following wildlife mitigation acquisitions totaling 2,958 acres, which Attachment
3 depicts.
e ODFW proposes the “Trappist Abbey” conservation easement in the Red
Hills country near Lafayette under its Willamette Basin Wildlife
Mitigation (Project 1992-068-00).



e The Nature Conservancy proposes acquiring fee title to the “Wildish”
property at the confluence of the Coast and Middle Fork Willamette under
its Willamette Wildlife Acquisitions (Project 2009-017-00)4.

e ODEFW also proposes acquiring the “Green Island Addition” property
located at the confluence of the McKenzie River and the mainstem
Willamette under its Willamette Basin Wildlife Mitigation (Project 1992-
068-00).

e The Nature Conservancy proposes acquiring the “Yamhill Oaks
Addition” property located in Muddy Valley under its Willamette
Wildlife Acquisitions (Project 2009-017-00).

Time is of the Essence Contingency: ODFW considers the acquisition of the
Wildish and Trappist Abbey properties a central condition of this Agreement;
BPA considers this Agreement a central condition of funding for acquisition of
the Wildish and Trappist Abbey properties. The owners of Wildish have
indicated in writing that their offer to sell is contingent on closing occurring
preferably by September 30, 2010, but in no instance later than October 30, 2010.
As aresult, time is of the essence in finalizing this Agreement and closing on
Wildish and the Trappist Abbey. The Parties shall make every reasonable effort
to complete their due diligence and required processes to allow them to enter
into this Agreement and ensure these two acquisitions can close on or before
October 28, 2010. If the Parties fail to enter into this Agreement and close on the
Wildish and Trappist Abbey acquisitions by October 28, 2010, neither Party has a
continuing obligation to pursue this Agreement or the Wildish or Trappist

Abbey acquisitions.

* BPA agrees that if it funds this acquisition, it will require that the grantee give the State of Oregon right of
first refusal to purchase the property should the grantee decide to dispose of the Wildish property.



Completing these acquisitions in 2010 will result in a remaining wildlife
mitigation obligation for the Willamette dams of 16,880 acres. Table 1 shows
these calculations.

Table 1: Total acres lost, acquired, and remaining to mitigate

Total losses 26,537

Acres acquired 6,699
2010 acres acquired | 2,958
Total acquisitions | 9,657

Total remaining 16,880

D. Principles Guiding Future Wildlife Mitigation Projects. In order to
advance mitigation for the remaining 16,880 acres, the Parties shall adhere to the
following key principles, and shall work collaboratively in their implementation.

1. The Parties shall operate within the Council’s review and recommendation
process under the Northwest Power Act. All new wildlife mitigation projects
in the Willamette will be covered by an ODFW umbrella project called
“Willamette Wildlife Mitigation.”> Independent science review will be
provided at the programmatic level on the project selection criteria, as
discussed below, but not for individual acquisition or restoration projects.

2. ODFW shall collaborate with tribes and regional stakeholders (including
other federal and Oregon state agencies, local governments, and non-
governmental organizations) in developing project selection criteria, setting
priorities, and implementing future Willamette wildlife mitigation projects.
Project selection criteria will address targeted wildlife species and may
address other species and resources of interest to tribes and regional

stakeholders that would benefit from the wildlife projects, (e.g., fish species,

® BPA will also continue to fund operations, maintenance, and restoration under several other pre-existing
agreements.



whether anadromous or resident, including lamprey, as well as other
resources of interest, such as amphibians, insects, or culturally important
plants, etc). ODFW will work with affected tribes on a government to
government basis to ensure a collaborative approach to wildlife mitigation.

3. ODFW shall openly develop a new process for evaluating and prioritizing all
Willamette wildlife mitigation projects. Any entity, including tribes and
regional stakeholders, may submit proposed projects. This process will
include regional coordination, consideration of cost effectiveness, and public
transparency

4. The project selection criteria developed and the wildlife projects funded
under this Agreement will be consistent with the Council’s program
(including the Willamette Subbasin Plan), BPA’s In-Lieu Policy, the State of
Oregon’s Conservation Strategy. The project selection criteria developed for
dual benefits projects will also be consistent with project selection criteria
developed by the Habitat Technical Team, established by the Willamette
Action Team for Ecosystem Restoration to coordinate habitat restoration
activities under the biological opinions.

5. The Parties shall have the project selection criteria complete and ready to
apply by October 1, 2012. Before then, ODFW shall work with the tribes and
regional stakeholders to identify appropriate projects already in development
that can be submitted for funding under this Agreement during the interim
period before the project selection criteria are complete and ready to apply.°

6. The Parties will mitigate using an ecosystem approach, which means that
wildlife projects under the Agreement are expected in many cases to provide
dual benefits for both wildlife and fish (whether anadromous or resident fish,

including lamprey), and may also address other species and resources of

® Projects already in development that could be considered include: ...To be identified.



interest to tribes and regional stakeholders that would benefit from the
wildlife projects, (e.g., amphibians, insects, or culturally important plants).
7. Accountability under this Agreement will be provided through BPA project
tracking, an annual report prepared by ODFW for BPA and Council review,
and an annual meeting with Willamette wildlife implementation partners to

assess progress and discuss future project opportunities.

E. Selecting, Reviewing, and Prioritizing Future Wildlife Mitigation Projects

1. To select, review, and prioritize future wildlife mitigation projects under
this Agreement, ODFW shall establish and utilize a new collaborative
process involving affected tribes and other regional stakeholders. This
group will be known as the Willamette Wildlife Habitat Mitigation Group
("WWHMG”). The WWHMG will operate and conduct business using an
open and transparent process. Participation by tribes will be expressly
solicited.

2. Using the WWHMG collaborative process, ODFW shall develop criteria
for selecting and prioritizing projects under this Agreement. These
criteria will include cost-effectiveness for value obtained. ODFW shall
submit the project selection and prioritization criteria developed with the
WWHMG to the Council’s Independent Scientific Review Panel and
respond to any comments from the reviewers before adopting and relying
on the criteria.

3. Project solicitation and review will occur as follows. As discussed above,
ODFW shall work with the tribes and regional stakeholders to identify
appropriate projects already in development that can be submitted for

funding under this Agreement during the interim period before the



project selection criteria are complete and ready to apply. Every three
years after the development of the project criteria, BPA, in coordination
with the Council, will solicit project proposals. Upon receipt of such
proposals, BPA will refer the proposals to ODFW in a timely manner for
review, selection, and prioritization using the WWHMG and criteria
adopted above. ODFW, utilizing the WWHMG, will be provided at least
90 days written notice before BPA makes new funding decisions.

At the conclusion of this review period, ODFW shall provide BPA with a
list of projects prioritized using the WWHMG criteria. ODFW shall advise
BPA in writing on whether it concurs in each project for funding and
acreage credit under this Agreement. ODFW shall address each project as
a whole. If ODFW does not concur in a project, it shall explain its decision
in writing and address each of the WWHWG criteria and any other
relevant decision factors. The sponsor may then reformulate the project in
any way (including, but not limited to, by separating out project elements
or combining the project with other projects) and resubmit it for
WWHMG and ODFW review.

. If ODFW does not concur in the priority for funding or crediting for a
tribal project, the tribe in question may request dispute resolution at the
sovereign level. All three sovereigns—QOregon, BPA and the tribal entity —
will engage in a government-to-government discussion and strive for
resolution.

. Only projects in which ODFW concurs will be counted toward satisfying
the federal wildlife mitigation obligation under this Agreement. During
the term of this Agreement, ODFW shall concur on at least 16,880 acres of

projects.
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7. BPA shall fund the projects, up to the fiscal year allocation, in the
prioritized order in which ODFW concurred. BPA shall fund the projects
prioritized for a given fiscal year so long as funding remains available.
Once funded by BPA, that project counts toward satisfaction of the federal
wildlife mitigation obligation under this Agreement. If BPA disagrees
with ODFW’s prioritization of projects, BPA and ODFW shall engage in
appropriate dispute resolution. BPA retains the right, but has no
obligation, to fund projects in which ODFW does not concur; however,
unless otherwise agreed by the parties, such projects shall not count
toward satisfying the federal wildlife mitigation obligation under this

Agreement and shall not reduce BPA’s financial obligation.

F. Dual Fish and Wildlife Benefits and Willamette Biological Opinions
Crediting. The wildlife mitigation commitments under this agreement will also
include significant habitat acquisitions and assure enhancements for listed
salmon and steelhead, bull trout, and Oregon chub. As required in the RPA in
the Willamette biological opinions, program planning processes, and ESA
regulations and policies, the Parties will mitigate under this agreement using an
ecosystem-based approach to provide benefits to listed and non-listed fish and

wildlife.

1. The Action Agencies shall receive credit under the two Willamette biological
opinions for wildlife habitat projects funded under this Agreement that
benefit ESA-listed fish. These projects shall be considered in concert with
other projects being funded or to be funded by the Action Agencies in order
to fulfill their habitat restoration obligations under the Biological Opinions, so
that the different efforts will work together to provide more benefit than if

they were done completely independently. No funding from Willamette

11



biological opinion projects is required by this Agreement in order for the
Action Agencies to receive such biological opinion credit from wildlife
projects funded under this Agreement. The Parties and the WWHMG will
coordinate dual benefits projects with the Habitat Technical Team established
under the NOAA Fisheries biological opinion to review such projects. To be
considered as benefiting fish, a project must be adjacent to a river, stream,
lake, pond, or spring and benefit at least one federally-listed fish species
(resident or anadromous) under the Willamette biological opinions. Provided
that the Parties are on track to attain the 10% dual benefits as described
below, if coordination with the Habitat Technical Team is not possible before
closing on a wildlife habitat project to be funded under this Agreement, the
wildlife habitat project may proceed and the Parties will account for the dual

benefits after closing.

2. Conversely, ODFW shall receive credit against its acreage commitment in this
Agreement for any fish habitat project funded under the Willamette
biological opinions that has significant wildlife benefits. No funding from
this Agreement needs to be used on a fish habitat project for ODFW to take
wildlife acreage credit for it. The amount of acres determined credited as
wildlife habitat mitigation in such projects shall be mutually agreed upon by

the parties.

3. If a project involves other entities that provide actual cash cost-sharing for
acquisition or restoration, then ODFW may count the full acreage toward its
obligations under this Agreement—unless the cost-sharing entity seeks credit,
then ODFW's acreage credit shall be in proportion to the funding that BPA
provided.

12



4. The Parties shall ensure that at least 10% of the projects —measured in funding
dollars —under this Agreement provide dual benefits by benefitting both
wildlife and ESA-listed anadromous fish species under the NOAA Fisheries
Willamette biological opinion. Beginning in 2014 and every third year
afterward, ODFW shall convene the WWHMG to assess on a cumulative, not

annual, basis whether dual benefits are accruing at a rate of 10% or more.

5. If during the course of this Agreement, additional species adversely affected
by the Willamette dams become listed under the ESA, ODFW will work with
the WWHMG to amend the project selection and prioritization criteria to

reasonably accommodate the new listing.

6. BPA’s funding commitments under this Agreement are in addition to those it
has made, and will be making, under other agreements for fish habitat work
in the Columbia River estuary, which will likely provide substantial
additional wildlife benefits. BPA is not claiming wildlife mitigation credit
under this Agreement for estuary projects even if they evidence substantial
wildlife habitat values. In the event a legal challenge is made concerning the
adequacy, extent, or location of Willamette wildlife mitigation, BPA may in
its discretion, and with ODFW’s support, count habitat projects on the
Oregon side of the estuary as mitigation that also benefits wildlife affected by
the Willamette dams, unless the Parties have agreed to credit estuary projects

against Bonneville Dam wildlife impacts.

G. BPA Funding of Wildlife Mitigation Projects.

1. Capital acquisition funding. Beginning in FY 2011 and extending through FY
2025, BPA shall make available capital funding for approved projects as
follows:

a. FY 2011-2013: $2.5 million per year

13



b. FY 2014-2025: $8 million per year. If funds are not expended in a
particular fiscal year, BPA will carry over such funds into the
following fiscal year and make them available for capital funding.

2. Expense funding for ODFW Operation and Maintenance. Beginning in FY
2011 and extending through FY 2025, BPA shall make available operations
and maintenance funding to ODFW to develop a more robust wildlife habitat
mitigation management program, to operate and maintain wildlife habitat
mitigation project lands acquired by ODFW under this Agreement, and to
conduct restoration actions for properties under ODFW management, and the
management of others (where ODFW agrees to do so) as funding allows, as
follows:

a. FY 2011 and 2012: $837,000 per year

b. FY 2013: $1.1 million

c. FY 2014-25: $1.7 million per year.

This funding will be provided via BPA’s cost reimbursable contracts typical to
the fish and wildlife program, subject to the funding commitments of this

Agreement.

3. Unspent funds, Pre-scheduling, and Rescheduling. Both parties agree to
make a good faith effort to fully allocate and expend the funds outlined in
Sections G 1 and G 2 of this Agreement. In order to do so, annual project
budgets may fluctuate plus or minus 20 percent in relation to the budget
commitments in this Agreement, to allow for shifts in work between years, if
work will take longer to perform for reasons beyond the sponsors’ control,
i.e., a “rescheduling”, or can potentially be moved to an earlier time; i.e.,
“prescheduling”. Fluctuations within an overall project’s scope of work, but

outside of the 20 percent band, can also occur if mutually agreeable for

14



reasons such as, but not limited to, floods, fires, or other emergency or force

majeure events.

Beginning in FY 2013, unspent project funds that are carried over per the
reschedule and preschedule provisions above (i.e., within +/- 20 percent of the
annual project budget and within the project’s scope of work) may be carried
forward from one contract year (e.g., Year 1), to as far as two contract years
(e.g., Year 3) into the future before such funds are no longer available. BPA
may extend the two-year reschedule limit for habitat acquisition projects,
provided that ODFW provide at least six months notice of the potential need
for such an extension; BPA may decline to extend the two-year limit to avoid
a “bow wave” of capital obligations in any given year, or towards the end of

this Agreement’s term, or on any other reasonable ground.

. Operation and Maintenance funding after FY 2025. BPA shall also provide
additional funds for operation and maintenance from FYs 2026-2043 to help
ODFW ensure the mitigation projects funded under this Agreement and
managed by ODFW develop and maintain natural, native habitat
characteristics and trend toward becoming self-sustaining. The Parties shall
make reasonable efforts to negotiate a long-term operation and maintenance
funding plan before the expiration of this Agreement, starting from a base of
$1.7 million annually (plus inflation as provided below). In the event that a
long-term agreement is not developed, O&M funding will continue to be

subject to the annual prioritization process under the Council’s program.
. ODFW’s use of Operation and Maintenance funding. The Parties understand

that ODFW may use Operation and Maintenance funding from BPA under

this Agreement for the following:

15



a. to pay for personnel, services and supplies, equipment, professional
services, contracts and any other expense that ODFW determines is
necessary to develop and implement a more robust wildlife habitat
mitigation program, including pre-acquisitions costs;

b. to operate, maintain, monitor, evaluate, and restore wildlife habitat
mitigation projects it and, provided that ODFW has agreed, in its sole
discretion, to fund Operation and Maintenance on projects that others
acquire under this Agreement; and

c. to establish and facilitate the WWHMG.

6. Operation and Maintenance funding for projects implemented by other than

ODFW. Any necessary Operation and Maintenance funding (including pre-
acquisition costs, as well as post-acquisition restoration) for wildlife habitat
mitigation projects funded under this Agreement and implemented by other
than ODFW shall be included within the initial project funding application
and counted in the Capital Acquisition provision (section G.1) above. The
Parties encourage project funding proposals to include elements involving
purchase of land (or interests in land), as well as expected restoration and
Operation and Maintenance needs.

. Inflation. Beginning in FY 2015, each of the figures for capital acquisition and
Operation and Maintenance funding in sections G.2 and G.3 above shall
increase by 2.5% each year.

. Relation to acres acquired. The Parties agree that it would be desirable to use
cost sharing and other efficiencies so that the funds provided under this
agreement could result in acquiring more than 16,880 acres for wildlife
mitigation during the term of this Agreement. As a result, BPA will provide
funding for projects as described above through 2025, even if the 16,880 land
acquisition target is met earlier.

. Other funding sources. The Parties shall actively encourage all project

proponents to seek additional sources of funding from federal and state

16



agencies, tribes, private groups and others. Any such non-BPA funding that
contributes to implementation of a project funded by BPA under this
Agreement is in addition to (and not a substitute for) the funding from BPA
by this Agreement.

III. Additional Commitments

A. Secure Funding. BPA will take reasonable steps to ensure that the
commitments in this Agreement are not modified or reduced based on agency-
wide streamlining or other cost-cutting efforts, and imbed the estimated cost of
implementing this Agreement in the agency’s revenue requirement to be

recovered through base wholesale power rates.

B. Permanent Protection.

1. General provisions. The Parties recognize that BPA funding of habitat
mitigation projects under this Agreement will result in the project
sponsor or other entities owning land, an interest in land, or restored
land. Such project sponsors may include ODFW, other state or local
governmental entities, tribal entities, non-governmental organizations
and others. For projects where the sponsoring entity is the landowner,
that entity shall ensure permanent protection of those lands for wildlife
habitat mitigation in perpetuity as specified below. With that assurance
in place, management of the acquired land, or interest in land —including
restored areas, is left to the land owner, subject to any conservation

easement or management plans.

2. Specific protection mechanisms. All habitat acquisitions in fee or by
easement that BPA funds to comply with this Agreement must include

provisions for permanent protection and enforcement of those
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protections. For fee acquisitions where title is held by ODFW or an entity
concurring in this Agreement, the holder shall grant the United States of
America, on behalf of BPA, a conservation easement based on the
template provided in Attachment 4. For conservation easement
acquisitions or restoration projects, the holder of the easement shall
ensure that BPA obtains a third party right of enforcement that includes
the language provided in Attachment 5.

ODFW will acquire all real properties without any warranties or
representations from BPA. Where ODFW holds habitat acquisitions in
fee, it shall be solely responsible for management of habitat, fish, wildlife
and all other resources on that land, and ODFW has sole decision
authority regarding use and management of those lands, subject to this
Agreement; moreover, ODFW shall be responsible for all incidents of
ownership of the property. Such incidents of ownership include, but are
not limited to, hazardous waste response, cultural or historic resource
mitigation or preservation, endangered species protection, noxious weed

and invasive species response, and tort liability.

BPA may, in consultation with ODFW, substitute a land management
entity for itself as the holder of a conservation easement on fee owned
acquisitions or the entity holding a third party right of enforcement on

easement acquisitions.

Public use of protected lands. The Parties acknowledge the value of
public recreational and educational use of lands protected under this
Agreement. Once a project sponsor acquires land under this Agreement,
ODFW may enter into agreements with the fee title holder or primary

management authority for the purpose of addressing public uses of that
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land, without BPA review or approval. However, any such agreements
must comply with Oregon law and not conflict with any conservation

easements imposed or the conditions in this Agreement.

C. Adequacy and Support of Agreement. Oregon agrees that after fulfilling its
total wildlife mitigation obligations under this Agreement, BPA will have
satisfied the federal wildlife mitigation duties for the Willamette dams under
applicable law. During the term of this Agreement, if Oregon submits
recommendations or comments, or supports those of another entity, related to
wildlife habitat in the Willamette in relation to Council Program amendments,
then all such recommendations or comments shall follow and be intended to
effectuate this Agreement. Oregon shall cooperate in good faith in assisting BPA
to address any allegations that BPA has not fulfilled its Northwest Power Act
wildlife and wildlife habitat mitigation responsibilities for the Willamette dams
whether those allegations arise before the Council, the Columbia Basin Fish and
Wildlife Authority, any agency within the State of Oregon, the state and Federal
courts, or in the press to the extent ODFW may do so without waiving Oregon’s
sovereign immunity or immunity under the Eleventh Amendment to the United

States Constitution, and subject to constraints imposed under Oregon law.

D. 2000 ODFW MOA. This Agreement supersedes the 2000 ODFW MOA.

E. Land Acquisition and Management. Attachment 6 provides the details for
how the Parties shall contract for, acquire, manage, and protect real property

interests under this Agreement.

F. Non-Appropriation of ODFW Funds. ODFW's authority and obligation to

make any payment or to incur any expense required to be made or undertaken
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by ODFW under this Agreement are contingent on ODFW receiving funding,
appropriations, grant funds, expenditure limitations, allotments, or other
expenditure authority sufficient to allow ODFW, in the exercise of its reasonable
administrative discretion, to meet its obligations under this Agreement. Nothing
in this Agreement may be construed as permitting any violation of Article XI,
section 7, of the Oregon Constitution or any other law regulating liabilities or
monetary obligations of the State of Oregon. ODFW represents that it has
sufficient appropriations and expenditure limitations for the current biennium to
make all payments and to cover all expenses contemplated by this Agreement
that are to be paid or incurred in ODFW's current biennial budget period.
ODEFW shall employ its best, good-faith efforts to request and seek funding,
appropriations, grant funds, expenditure limitations, allotments, or other
expenditure authority sufficient to allow ODFW to perform its obligations
throughout the term of this Agreement. ODFW shall take no action that would
constitute a purposeful means of impairing or terminating ODFW’s funding or
expenditure authority so as to jeopardize ODFW’s ability to perform its payment

obligations throughout the term of this Agreement.

IV. Administrative Provisions

A. Good Faith Implementation. This Agreement rests on bargained-for
consideration. The Parties shall work together in partnership to fulfill their
commitments. Matters explicitly addressed within or related to this Agreement
routinely arise in a variety of contexts and forums, often on short notice and in
time-sensitive situations. The Parties shall make reasonable efforts to implement

and support this Agreement in good-faith.
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Because questions or concerns may arise regarding a Party's compliance with

this Agreement, the Parties will take the following steps.

Designate a person to be initially and chiefly responsible for coordinating
internal questions regarding compliance with the Agreement.

Make reasonable efforts to consult together before making decisions
implementing this Agreement, and support it at all of their respective
organizational levels—e.g., policy, legal, and technical.

On a continuing basis, take steps to ensure that all levels of their
Organization, and other interested or affected State of Oregon agencies,
are made aware of the existence of this Agreement and the specific
commitments and obligations herein, and emphasize the importance of
meeting them.

Make best efforts to consult with the other Party before taking any action
that could reasonably be interpreted as inconsistent with any part of this
Agreement. Other issues relating to the natural resources of the
Willamette Valley may arise in a broader context than this Agreement that
may impact the Parties. The Parties agree to make best efforts to identify
such other issues, and consult with the other Party before taking any
action that could adversely affect the purposes and provisions of this
Agreement. The Parties will make best efforts to resolve such other issues
in a manner that preserves this Agreement and the spirit of collaboration

as partners fostered by the Agreement.

B. Periodic Review. The Parties agree to review this Agreement, and any issues

concerning implementation of the Agreement, every five years. At any time,

either party may propose an amendment of the Agreement.
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C. Dispute Resolution

The Parties shall attempt to resolve disputes arising out of or relating to this
Agreement by following the dispute resolution mechanism in this section and
without resort to administrative, judicial or other formal dispute resolution
procedures. This section provides the Parties an opportunity to fully and
candidly discuss and resolve disputes without the expense, risk, and delay of

formal dispute resolution.

If the Parties cannot resolve a dispute regarding this Agreement or management

of the Program and Projects under this Agreement through informal discussions,

they shall submit in good faith such dispute to non-binding mediation. Either

party may trigger this section by making a written request for the other party to

join in mediation. Within 30 days of triggering this provision, the Parties shall

select a mediator, or if they are unable to select a mediator, each party shall select

a mediator and the two selected will choose a third mediator who shall be the

sole mediator. The Parties shall use reasonable efforts to resolve the dispute in
mediation. After a dispute has been in mediation for at least 60 days and there
have been at least two mediation sessions, either party may initiate legal action

to resolve the dispute. Except as provided in this part, pending completion of

mediation no party may initiate any legal proceeding except in aid of mediation.
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D. Term of Agreement. This Agreement extends from the date of the last
signature through 2400 hours Pacific on September 30, 2025, except as provided
in section III.C, which prohibits Oregon from seeking additional wildlife
mitigation for the Willamette dams, and in section II.G.4, which extends through

2400 hours Pacific on September 30, 2043.

E. Applicable Law. Federal law governs this Agreement and any action,

whether mediated or litigated, brought or enforced.

F. Authority. Each Party represents and acknowledges that it has full legal

authority to execute this Agreement.

G. Consistency with Trust and Treaty Rights. Nothing in this Agreement is
intended to nor shall in any way expand, interpret, abridge, abrogate, or resolve
any rights reserved to any Indian tribes or community by treaty, executive order,

or statute.

H. Entire agreement. This Agreement represents the entire agreement between
the Parties concerning federal habitat protection and enhancement commitments
for wildlife in the Willamette Basin, as described in clause I. A. All previous
communications between the Parties, either verbal or written, with reference to
the subject matter of this Agreement are superseded. Unless authorized in this
Agreement, neither party may impose on the other any additional requirements
concerning reporting, documentation, planning, procedure or any other subject.
This Agreement may be amended only by mutual written amendment signed by

each Party.
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SIGNATURES:

Administrator, BPA

Governor, State of Oregon

Executive Director, ODFW
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Attachment 2: List of Completed Wildlife Projects

Property Hydropower Acres
Project
John Palensky WMA Hills Creek
417
Willow Creek Hills Creek 329
Buford Park Addition Dexter 42
Big Island Cougar
108
Tualatin River NWR Detroit
227
Canby Landing Big CIiff 23
Muddy Creek/Mary’s Foster
River 222
Green Island Lookout Point 856
Willow Creek Additions | Lookout Point 165
Coburg Ridge Lookout Point 1244
Zena Complex Detroit
1797
Lonestar Ranch Detroit 199
Yamhill Oaks Detroit 272
Little Willamette Detroit 198
Buena Vista Detroit 118
Baskett Butte Detroit 150
Willow Creek Additions Il | Lookout Point or Hills
Creek 10
Berggren Watershed Cougar
Conservation Area 92
Tualatin NWR Additions Detroit 230
6,699
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Attachment 3: Pending FY 2010 Mitigation

Property Hydropower Acres
Project
Wildish Hills Creek

1271

Trappist Abbey Green Peter-Foster 1310

Yamhill Oaks Addition Detroit 319

Green Island Addition Lookout Point-Cougar 58
Total 2,958
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